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Defendant Trinidad Espinoza Lopez appeals his conviction and sentence
following abench trial. The district court found EspinozalL opez guilty of one
count of conspiracy to distribute methamphetamine, in violation of 21 U.S.C.

88 841(a), (b) & 846 and two counts of distributing methamphetamine in violation
of 21 U.S.C. § 841(a), (b). Thedistrict court sentenced Espinoza Lopez to a
mandatory minimum of two hundred forty months' imprisonment under 21 U.S.C.
88 841, 851. Weaffirm.

Espinoza L opez first challenges the district court’s denial of his Motion to
Dismiss the Indictment, which was premised on an alleged violation of due
process resulting from the Government’ s pre-indictment destruction of the drug
evidence upon which his prosecution was based. Espinoza L opez concedes that
the evidence was, at best, only “potentially useful.” Thus, its destruction violates
due process only if donein bad faith. See Arizona v. Youngblood, 488 U.S. 51, 57,
58 (1998); Illinois v. Fisher, 540 U.S. 544, 549 (2004). At most, Espinoza Lopez
produced evidence showing that the Government intentionally destroyed the
evidence, did not follow Department of Justice procedures for the destruction of
evidence, and resumed their investigation of him after afederal grand jury
returned an indictment against him. This evidence, however, fails to show bad

faith, such as “official animus towards[him] or . . . a conscious effort to suppress



... evidence.” Californiav. Trombetta, 467 U.S. 479, 488 (1984). Thedistrict
court did not err in denying his motion to dismiss the indictment.

Espinoza next alleges that the district court erred in failing to dismiss the
indictment under the Speedy Trial Act, 18 U.S.C. § 3161 et seq. Espinoza Lopez
has waived this claim, having failed to move for dismissal of the indictment under
the Act prior to trial. See United Statesv. Brown, 761 F.2d 1272, 1276 (9th Cir.
1985) (“[A defendant’ 5] failure to move for dismissal under the Act prior to trial

resultsin ‘waiver of theright to dismissal under [it].””). Mere passing references
to the right to a speedy trial are insufficient to alert the district judgeto the
assertion of rights under the Act. Seeid. at 1277.

Finally, Espinoza Lopez challenges his sentence under Blakely v.
Washington, 124 S.Ct. 2531 (2004), and United States v. Booker, 125 S.Ct. 738
(2005). Espinoza Lopez sBlakely challengefails, because he waived hisright to a
jury trial, the district court found drug quantity beyond a reasonable doubt, and the
fact of aprior conviction is not subject to the restrictions of Blakely. His Booker
challenge isforeclosed by United States v. Cardenas, 405 F.3d 1046, 1048 (9th

Cir. 2005) (“Booker does not bear on mandatory minimums. .. ."”).

AFFIRMED.



